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 1.  TIME:  9:00   CASE#: MSC17-02375 
CASE NAME: AMERICAN EXPRESS VS A B KARSH 
HEARING ON MOTION TO/FOR ORDER VACATING DISMISSAL & ENTERING 
JDGMNT FILED BY AMERICAN EXPRESS CENTURION BANK 
* TENTATIVE RULING: * 
 
Motion for order vacating dismissal and entering judgment in favor of plaintiff in the amount of 
$17,154.38 is granted. The court will sign the order and judgment provided. 

  

  
 2.  TIME:  9:00   CASE#: MSC19-00117 
CASE NAME: BOWERS VS LEE 
HEARING ON MOTION TO/FOR LEAVE TO FILE 2ND AMND CRS-COMPLAINT 
FILED BY LELAND LIM LEE 
* TENTATIVE RULING: * 
 
Defendant Lee’s unopposed motion for leave to file a second amended cross-complaint is 
granted. The SAC is to be filed within 10 days of the hearing. 

  

 3.  TIME:  9:00   CASE#: MSC19-02605 
CASE NAME: DEBBIE WHISENHUNT VS TWIN CREE 
HEARING ON MOTION TO/FOR COMPEL FURTHER RESPONSES FR. DEFT TO 
FORM INTERROG, FILED BY DEBBIE WHISENHUNT 
* TENTATIVE RULING: * 
 
Continued to 5/12/21 at 9:00 am by stipulation of parties.  

  

 4.  TIME:  9:00   CASE#: MSC20-01187 
CASE NAME: LAMOBRUCO INC  VS KENNETH J MA 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF CROSS-COMPLAINT 
FILED BY KEVIN HAMILTON, THIRD PLACE MORAGA, LLC 
* TENTATIVE RULING: * 
 
Per stipulation, the motion to strike portions of the cross-complaint is granted with leave to 
amend. The amended cross-complaint must be filed and served no later than March 22, 2021. 
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 5.  TIME:  9:00   CASE#: MSC20-01187 
CASE NAME: LAMOBRUCO INC  VS KENNETH J MA 
HEARING ON DEMURRER TO CROSS COMPLAINT of MARKEY FILED BY KEVIN 
HAMILTON, THIRD PLACE MORAGA, LLC 
* TENTATIVE RULING: * 
 
Per stipulation, the demurrer to the cross-complaint is sustained with leave to amend. The 
amended cross-complaint must be filed and served no later than March 22, 2021. 

  

 6.  TIME:  9:00   CASE#: MSC20-01665 
CASE NAME: FENNER VS TOLL BROTHERS, INC., 
HEARING ON MOTION TO/FOR COMPEL ARBITRATION FILED BY TOLL 
BROTHERS, INC., TOLL BROTHERS REAL ESTATE, INC., SHAPELL 
* TENTATIVE RULING: * 
 
 Continued to 6/2/21 at 9:00 am by stipulation.  

  

 7.  TIME:  9:00   CASE#: MSC20-01665 
CASE NAME: FENNER VS TOLL BROTHERS, INC., 
HEARING ON MOTION TO/FOR MTN TO DENY DEFT'S MTN TO COMPEL 
ARBITRATION FILED BY JEROLD FENNER 
* TENTATIVE RULING: * 
 
 Continued to 6/2/21 at 9:00 am by stipulation. 

  

 8.  TIME:  9:00   CASE#: MSC20-02185 
CASE NAME: CLUTE VS ILER 
HEARING ON MOTION TO/FOR STRIKE PURS TO CCP 425.16 & CC 47 FILED 
BY RAY ILER, TRACY ILER 
* TENTATIVE RULING: * 
 
Before the Court is a special motion to strike pursuant to Code of Civil Procedure § 425.16 filed 
by defendants Ray Iler and Tracy Iler. For the reasons set forth, the Court motion is denied. 
 
Background 

Plaintiff Lorne Jason Clute's complaint alleges claims arising out of an alleged verbal and 
physical altercation on the Round Hill Country Club golf course on August 4, 2020. Plaintiff 
alleges that on the evening of August 4, 2020, he was walking on a walkway between the 18th 
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green and the driving range at the country club, where he is a member, when Mr. Iler allegedly 
physically struck him, screamed at him in close proximity without a mask spraying spittle, called 
him a profane name, and screamed that he was a "stalker" and was "stalking" Mrs. Iler. (Compl. 
¶¶ 10-13.) The Complaint alleges five causes of action against the Ilers, including assault (1st 
C/A), battery (2nd C/A), intentional infliction of emotional distress (3rd C/A), defamation (4th 
C/A), and libel (5th C/A). 

Defendants' motion to strike seeks to strike in their entirety the third, fourth, and fifth causes of 
action under Code of Civil Procedure § 425.16, the "anti-SLAPP" statute. (Am. Not. of Mot. p. 1, 
ll. 20-22.) They contend these three causes of action are based on a "privileged" complaint they 
made to the country club for Plaintiff's alleged violation of the country club rules by walking on 
the golf course and "stalking" of Mrs. Iler which constitutes "protected activity" under the anti-
SLAPP statute. (Memo. ISO Mot. p. 1, ll. 19-26; T. Iler Decl. Exh. A.) (See also Memo. ISO Mot. 
p. 4, ll. 24-27; p. 6, ll. 5-8. p. 8, ll. 17-18.)  

The Two-Step Analysis for anti-SLAPP Motions  

Code of Civil Procedure § 425.16(b)(1) provides: "A cause of action against a person arising 
from any act of that person in furtherance of the person’s right of petition or free speech under 
the United States Constitution or the California Constitution in connection with a public issue 
shall be subject to a special motion to strike, unless the court determines that the plaintiff has 
established that there is a probability that the plaintiff will prevail on the claim."  Section 
425.16(e) lists activities that qualify as "an act in furtherance of a person's right of petition or free 
speech" under the statute. (Code of Civ. Proc. § 425.16(e)(1)-(4).)  

In Baral v. Schnitt (2016) 1 Cal.5th 376, the California Supreme Court explained the two step 
approach courts take in ruling on an anti-SLAPP motion: 

First, the defendant must establish that the challenged claim 
arises from activity protected by section 425.16. [Citation omitted.] 
If the defendant makes the required showing, the burden shifts to 
the plaintiff to demonstrate the merit of the claim by establishing a 
probability of success. 

(Id. at 384.) (See also Navellier v. Sletten (2002) 29 Cal.4th 82, 88 ("Navellier") [if the Court 
finds the moving party has shown the claim arises from protected activity, "it must then 
determine whether plaintiff has demonstrated a probability of prevailing on the claim." 
(Emphasis added)].) 

"The only means specified in section 425.16 by which a moving defendant can satisfy the 
["arising from" protected activity] requirement is to demonstrate that the defendant's conduct by 
which plaintiff claims to have been injured falls within one of the four categories described in 
subdivision (e), defining subdivision (b)'s phrase, "act in furtherance of a person's right of 
petition or free speech under the United States or California Constitution in connection with a 
public issue." [Citation omitted.]" (Equilon Enterprises v. Consumer Cause, Inc. (2002) 29 
Cal.4th 53, 66.)  

Defendants argue all four of the subsections of Code of Civil Procedure § 425.16(e) apply to 
their grievance with the country club on which they contend Plaintiff's third, fourth, and fifth 
causes of action are based. (Memo. ISO Mot. p. 1, ll. 21-23.) If the moving parties do not 
demonstrate that the claims arise from protected activity, then there is no basis to grant the 
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special motion to strike, and the Court does not need to address the probability of Plaintiff 
prevailing on the three causes of action subject to the motion. (§ 425.16(b)(1); Navellier, 29 
Cal.4th at 88.) 

Prong 1 Analysis 

A. When A Claim "Arises from" Protected Activity 
 

"A claim arises from protected activity when that activity underlies or forms the basis for the 
claim. [Citation omitted.] Critically, 'the defendant's act underlying the plaintiff's cause of action 
must itself have been in furtherance of the right of petition or free speech.' [Citations omitted.]" 
(Park v. Board of Trustees of California State University (2017) 2 Cal.5th 1057, 1062-1063 
("Park") [emphasis in original, quoting City of Cotati v. Cashman (2002) 29 Cal.4th 69, 78].) 
(See also Optional Capital, Inc. v. Akin Gump Strauss, Hauer & Feld LLP (2017) 18 Cal.App.5th 
95, 111 [the "gravamen" of the cause of action must be protected activity, meaning that the acts 
on which liability is based constitute protected activity under the anti-SLAPP statute].)  

To evaluate the three causes of action under these standards, "courts should consider the 
elements of the challenged claim and what actions by the defendant supply those elements, and 
consequently form the basis for liability." (Park, supra, 2 Cal.5th at 1063.) Courts must 
distinguish between the activities alleged that constitute the basis of the claim and those that 
merely provide evidentiary support for the claim. (Gaynor v. Bulen (2018) 19 Cal.App.5th 864, 
877-878.) Under Park, protected activity must supply one or more elements of the cause of 
action challenged by the anti-SLAPP motion in order for the moving party to satisfy the first step 
in the anti-SLAPP analysis. (Park, supra, 2 Cal.5th at 1064.)  

B. Meaning of "Claim" Under anti-SLAPP Statute and "Mixed" Claims 
 

The Court in Baral explained the meaning of a "claim" that is properly subject to an anti-SLAPP 
motion under Code of Civil Procedure § 425.16 as "allegations of protected activity that are 
asserted as grounds for relief." (Baral, supra, 1 Cal.5th at 395, italics omitted.) Claims may be 
"mixed" causes of action, that are based on both protected activities and acts not qualifying as 
protected activity under Code of Civil Procedure § 425.16(b)(1) and (e), in which case in the 
Prong 1 analysis "the unprotected activity is disregarded at this stage. If the court determines 
that relief is sought based on allegations of activity protected by the statute, the second step is 
reached." (Baral, supra, 1 Cal.5th at 396.) In determining whether the claim is based on 
protected activity, the Court in Contreras v. Dowling (2016) 5 Cal.App.5th 394 explained what 
the Court considers: 

"In deciding whether the 'arising from' requirement is met, a court 
considers 'the pleadings, and supporting and opposing affidavits 
stating the facts upon which the liability or defense is based.' (§ 
425.16, subd. (b).)" (City of Cotati v. Cashman, supra, 29 Cal.4th 
at p. 79.) Thus, the court is not limited to examining the allegations 
of the complaint alone but rather considers the pleadings and the 
factual material submitted in connection with the special motion to 
strike. (Karnazes v. Ares (2016) 244 Cal.App.4th 344, 353–354 
[considering pleadings, a declaration, and e-mails attached thereto 
at first step of anti-SLAPP analysis]; see Navellier, supra, 29 
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Cal.4th at p. 90 ["Examination of the relevant documents reveals 
that each of Sletten’s acts (or omissions) about which plaintiffs 
complain falls squarely within the plain language of the anti-
SLAPP statute."].)  

(Id. at 408.) 

C. Protected Activity 
 

The four categories of protected activity set forth in Code of Civil Procedure § 425.16(e) are: "(1) 
any written or oral statement or writing made before a legislative, executive, or judicial 
proceeding, or any other official proceeding authorized by law, (2) any written or oral statement 
or writing made in connection with an issue under consideration or review by a legislative, 
executive, or judicial body, or any other official proceeding authorized by law, (3) any written or 
oral statement or writing made in a place open to the public or a public forum in connection with 
an issue of public interest, or (4) any other conduct in furtherance of the exercise of the 
constitutional right of petition or the constitutional right of free speech in connection with a public 
issue or an issue of public interest."  

1. "Official Proceeding" under § 425.16(e)(1) and (2) 
 

Defendants contend that filing their grievance with the country club qualifies as a statement 
made in an "official proceeding authorized by law" and therefore qualifies as protected activity 
under Code of Civil Procedure § 425.16(e)(1) and (2). These provisions are intended to address 
statements made in judicial or quasi-judicial proceedings or other official proceedings required 
by law. (Kibler v. Northern Inyo County Local Hospital Dist. (2006) 39 Cal.4th 192, 202 
("Kibler").) Kibler, relied on by Defendants to support their position that filing a grievance with 
their private country club qualifies as protected activity, is distinguishable because the hospital 
peer review committee proceeding was a proceeding required by law under Business & 
Professions Code § 805, et seq.. As the Court explained in Talega Maintenance Corp. v. 
Standard Pacific Corp. (2014) 225 Cal.App.4th 722, the Court's holding in Kibler was also based 
on its finding that the hospital peer review committee proceeding was an official proceeding 
because the results of the proceeding must be reported to the Medical Board of California and 
therefore the proceedings play a significant part in assisting the Medical Board in its regulatory 
responsibilities for licensing and discipline, and that the proceedings of a hospital peer review 
committee are subject to judicial review by administrative mandamus. (Id. at 731-732.) The 
moving parties have not shown the internal grievance process of a private country club has any 
of those characteristics. 

Other decisions following Kibler make clear that certification and enforcement proceedings 
before a private organization do not qualify as "other official proceedings authorized by law" for 
the purposes of Code of Civil Procedure § 425.16(e)(1) and (2). (Kettler v. Gould (2018) 22 
Cal.App.5th 593, 603-604 ("Kettler").) In Kettler, the Court held that complaints filed with the 
Certified Financial Planner Board of Standards, Inc. ("CFP Board") were not statements made in 
"other official proceedings authorized by law" and did not constitute protected activity under 
Code of Civil Procedure § 425.16(e)(1) and (2). Citing and distinguishing Kibler, the Court 
stated: 
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The CFP Board, and its procedures for investigating complaints, 
possess none of the attributes of an "official proceeding authorized 
by law." The CFP Board is not a government entity; it is not related 
in any way to a government entity; its procedures are not required 
by law; and its decisions are not subject to judicial review by 
administrative mandate. 

(Id. at 604.) (See also Donovan v. Dan Murphy Foundation (2012) 204 Cal.App.4th 1500, 1508 
[nonprofit charitable organization's board of directors meeting not an official proceeding within 
the meaning of Code of Civil Procedure § 425.16(e)(1) and (2); its decisions are not subject to 
review by administrative mandate, and its procedures are determined by the private 
organization]; Olaes v. Nationwide Mutual Ins. Co. (2006) 135 Cal.App.4th 1501, 1508 [sexual 
harassment grievance protocol of private company not an official proceeding]; Talega 
Maintenance Corp. v. Standard Pacific Corp., supra, 225 Cal.App.4th 722, 732-733 
[homeowners association meetings do not qualify as "other official proceedings" for purposes of 
Code of Civil Procedure § 425.16(e)(1) and (2), collecting cases, and construing anti-SLAPP 
cases that have found "protected activity" from homeowners association meetings reach the 
determination under Code of Civil Procedure § 425.16(e)(3) or (4)].) 

Defendants do not cite any statute, law, or regulation imposing requirements and procedures on 
a private country club for addressing internal grievances between members of a private country 
club over the application or enforcement of club rules. They cite nothing to suggest that the 
decision of the grievance committee or the Board of Directors in response to a member 
grievance is subject to judicial review by administrative mandamus, as was the case in Kibler. 
The motion does not demonstrate the country club grievance committee serves a quasi-judicial 
function or meets the standards for an "official proceeding authorized by law" under Code of 
Civil Procedure § 425.16(e)(1) or (2). 

2.  Statement in A Public Place or Public Forum under § 425.16(e)(3) 
 

Defendants argue their grievance email sent to the manager of the country club (T. Iler Decl. 
Decl. ¶ 10 and Exh. A; R. Iler ¶ 8 and Exh. A) addresses an issue of public interest, because it 
alerted the club to "multiple instances of Plaintiff's brazen violation of Country Club rules," as 
well as "the 'public issue' of the safety of the Country Club's members and guests" because of 
Plaintiff's alleged following and standing too close to Mrs. Iler. (Memo. ISO Mot. p. 8, ll. 18-19, ll. 
23-25].) The Court addresses the "public interest" or "public issue" in more detail below under 
Code of Civil Procedure § 425.16(e)(4). However, for purposes of the showing required under 
Code of Civil Procedure § 425.16(e)(3), they do not address the requirement of that subdivision 
that the statement must be "made in a place open to the public or a public forum."  (Code Civ. 
Proc. § 425.16(e)(3) [emphasis added].) For purposes of subdivision (e)(3), a " 'public forum' is 
traditionally defined as a place that is open to the public where information is freely exchanged." 
(Damon v. Ocean Hills Journalism Club (2000) 85 Cal.App.4th 468, 475.)  

Defendants offer no evidence that the grievance committee or Board of Directors of their private 
country club is either a public place or a public forum; the Bylaws of the country club 
demonstrate it is not. (T. Iler Decl. Exh. B [Bylaws Section 1.01; Articles VII and IX, Sections 
7.02-7.06 and Section 9.03]; R. Iler Exh. B [same].) Defendants point to nothing in the Bylaws 
that suggest a complaint to the grievance committee is addressed in any "public" forum even 
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within the membership of the country club. (Id.) (See, in contrast, Golden Eagle Land 
Investment, L.P. v. Rancho Santa Fe Assn. (2018) 19 Cal.App.5th 399, 416 [explaining the 
public aspect of homeowners association board meetings, stating "The Civil Code provisions 
that require homeowners association boards to hold open meetings and to allow members to 
speak publicly at them reflect the Legislature's recognition that such boards possess broad 
powers to affect large numbers of individuals through their decisions and actions. [Citations 
omitted.] 'These provisions parallel California's open meeting laws regulating government 
officials, agencies and boards. [Citation omitted.] Both statutory schemes mandate open 
governance meetings, with notice, agenda and minutes requirements, and strictly limit closed 
executive sessions.' [Citations omitted.]," quoting Damon v. Ocean Hills Journalism Club, supra, 
85 Cal.App.4th at 475].) Defendants have not shown the grievance is protected activity under 
Code of Civil Procedure § 425.16(e)(3). 

3. Public Issue or Public Interest under Code of Civil Procedure § 425.16(e)(4)  
 

Under Code of Civil Procedure § 425.16(e)(4), conduct in furtherance of the exercise of the 
"constitutional right of free speech in connection with a public issue or an issue of public 
interest" can qualify as protected activity under this "catch-all" provision. (FilmOn.com Inc. v. 
Doubleverify, Inc. (2019) 7 Cal.5th 133, 144 ("FilmOn.com") ["The reference to 'any other 
conduct' in section 425.16, subdivision (e)(4) also underscores its role as the 'catchall' provision 
meant to round out the statutory safeguards for constitutionally protected expression."].) The 
California Supreme Court has identified three general categories of speech that may fit within 
the catch-all provision: "The first, when the statement or conduct concerns 'a person or entity in 
the public eye'; the second, when it involves 'conduct that could directly affect a large number of 
people beyond the direct participants'; and the third, when it involves 'a topic of widespread, 
public interest.' [Citation omitted.]" (Rand Resources, LLC v. City of Carson (2019) 6 Cal.5th 
610, 621 [quoting Rivero v. American Federation of State, County, and Municipal Employees, 
AFL—CIO (2003) 105 Cal.App.4th 913, 924].) (See also FilmOn.com, supra, 7 Cal.5th at 145-
146 ["In articulating what constitutes a matter of public interest, courts look to certain specific 
considerations, such as whether the subject of the speech or activity 'was a person or entity in 
the public eye' or 'could affect large numbers of people beyond the direct participants' (Wilbanks 
v. Wolk (2004) 121 Cal.App.4th 883, 898 (Wilbanks)); and whether the activity 'occur[red] in the 
context of an ongoing controversy, dispute or discussion' (Du Charme v. International 
Brotherhood of Electrical Workers (2003) 110 Cal.App.4th 107, 119), or 'affect[ed] a community 
in a manner similar to that of a governmental entity' (Damon v. Ocean Hills Journalism Club 
(2000) 85 Cal.App.4th 468, 479)."].)  

In its 2019 decision in FilmOn.com, a case not addressed by the parties, the California Supreme 
Court established a two-part analysis "rooted in the statute's purpose and internal logic" for 
courts to determine if the activity in question is protected under the catchall provision of Code of 
Civil Procedure § 425.16(e)(4): "First, we ask what 'public issue or [] issue of public interest' the 
speech in question implicates—a question we answer by looking to the content of the speech. (§ 
425.16, subd. (e)(4).) Second, we ask what functional relationship exists between the speech 
and the public conversation about some matter of public interest." (FilmOn.com, supra, 7 Cal.5th 
at 149-150.) As further guidance, the Court explained that "a statement is made 'in connection 
with' a public issue when it contributes to—that is, 'participat[es]' in or furthers—some public 
conversation on the issue. [Citation omitted.] But the inquiry of whether a statement contributes 
to the public debate is one a court can hardly undertake without incorporating considerations 
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of context—including audience, speaker, and purpose." (FilmOn.com, supra, 7 Cal.5th at 
151-152 [emphasis added].) Moreover, the Court stated, "[I]t is not enough that the statement 
refer to a subject of widespread public interest; the statement must in some manner itself 
contribute to the public debate." (FilmOn.com, supra, 7 Cal.5th at pp. 150, 154.) " 
'[C]ontribut[ing] to the public debate' means the defendant 'participated in, or furthered, the 
[public] discourse that ma[de] [the] issue one of public interest.' " (Id. at 150, 151.) 

In FilmOn.com, the plaintiff asserted a cause of action for trade libel and related claims against 
based on a confidential report prepared by the defendant company and shared with its client 
from its review of Internet traffic related to the company. The Court held the report was not 
protected activity under the anti-SLAPP statute, "even where the topic discussed is, broadly 
speaking, one of public interest" because the reports were "too tenuously tethered to the issues 
of public interest they implicate, and too remotely connected to the public conversation about 
those issues, to merit protection under the catchall provision." (Id. at 140.)  

The FilmOn.com decision and subsequent decisions applying its two-part analysis under the 
catchall provision support the conclusion that the grievance filed with the county club is not 
protected activity under Code of Civil Procedure § 425.16(e)(4). In Murray v. Tran (2020) 55 
Cal.App.5th 10, the Court addressed a claim for defamation based on emails sent regarding the 
plaintiff alleging he was performing below the standard of care in his dental practice. The Court 
held four of the five emails subject to the defamation suit did not qualify as protected activity 
under FilmOn.com test and the catchall provision: 

These alleged defamatory e-mails do not meet FilmOn.com's 
functional relationship test. Although the e-mails contain 
statements about an issue of public interest (the quality of dental 
care at Bird Rock Dental), there is no showing the statements 
furthered or contributed to a public conversation or discussion on 
this issue. There was no allegation or evidence that any 
member of the public received these e-mails or that Dr. Tran 
intended that any other person read the e-mails. The e-mails 
were sent only to a limited number of persons within Dr. 
Tran's business entities, and Dr. Tran did not produce any 
evidence showing any of these individuals had any responsibility 
for, or authority over, Dr. Murray's work at TMDC. There was also 
no evidence that Dr. Tran intended or expected that any of the 
recipients would communicate to patients or other members 
of the public that Dr. Murray was an unqualified or 
incompetent dentist. 

(Id. at 31 [emphasis added].) 

In Jeppson v. Ley (2020) 44 Cal.App.5th 845, the Court held a post on the internet website 
Nextdoor.com by one neighbor about another neighbor's alleged danger to the neighborhood 
was held by the Court not to be protected activity because the Court found there was no "public 
interest" in the post but rather it arose out of a private dispute among neighbors. Surveying 
decisions regarding the meaning of "public interest" for purposes of Code of Civil Procedure § 
425.16(e) and following the guidance of the FilmOn.com decision, the Court ruled there was no 
public interest because neither the plaintiff or defendant were in the public eye, their acts did not 
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directly affect a large number of people beyond the three households involved in the disputes, 
the topic was not of widespread public interest even though posted to the Internet, and the 
public interest in public safety issues was at best an abstraction with no evidence parties other 
than those involved in the dispute were interested in or reviewed the post. (Id. at 856-857 ["This 
tiff, though bitter, remained strictly local; a private affair and not a matter of 'public interest.' "].) 
In holding the communications were not protected activity, the Court relied in part on the 
observation in FilmOn.com regarding "the recurring effort to 'discern what the challenged 
speech is really 'about'—a narrow, largely private dispute, for example, or the asserted issue of 
public interest.' [Citation and internal quotation marks omitted.]" (Jeppson v. Ley, supra, 44 
Cal.App.5th at 855-856 [quoting FilmOn.com, supra, 7 Cal.5th at 149.)  

Defendants have not shown that the grievance they filed meets either part of the two-part 
analysis required under FilmOn.com, especially the "functional relationship" test and the other 
standards showing the grievance meets the standards discussed in the foregoing authorities to 
be protected activity under Code of Civil Procedure § 425.16(e)(4). Whether the grievance is 
interpreted as raising Defendants' concern about enforcement of the private club's rules on 
walking on the golf course or alleged "stalking" by Plaintiff allegedly improperly following Mrs. 
Iler two months prior and on August 4, 2020, Defendants have not offered any proof that the 
incidents were anything other than a private dispute among this limited group of individuals and 
that any other persons even within the membership of the club were even aware of much less 
interested in the grievance, much less that the public in general was aware of or interested in 
the issues raised in the grievance, or that within or without the country club, the grievance 
submitted to the manager in any way furthered, was involved in, or became part of any public 
discourse over walking at the country club, the country club rules, or "stalking" within or outside 
the country club. Defendants have not shown that anyone at the country club other than the 
manager, the grievance committee, or perhaps the Board of Directors would even have any 
knowledge of the grievance. (T. Iler Decl. Exh. A, and Exh. B [Articles VII and IX, including 
Sections 7.02-7.06 and Section 9.03]; R. Iler Exh. A and Exh. B [same].) Defendants have not 
presented evidence that there are "ongoing disputes" or controversies at the country club 
addressing issues raised in their grievance, or any evidence a large number of persons have 
any interest in the grievance they filed.   

The grievance here is similar to the communications involved in the private disputes regarding a 
dental practice in Murray v. Tran, supra, 55 Cal.App.5th 10, or between neighbors in Jeppson v. 
Ley, supra, 44 Cal.App.5th 845. (See also Savage v. Pacific Gas & Electric Co. (1993) 21 
Cal.App.4th 434, 445 ['Since the statements at issue here involved a matter of purely private 
concern communicated between private individuals, we do not regard them as raising a First 
Amendment issue. 'While such speech is not totally unprotected by the First Amendment 
[citation], its protections are less stringent' [than that applying to speech on matters of public 
concern]. (Dun & Bradstreet, Inc. v. Greenmoss Builders, Inc. (1985) 472 U.S. 749, 760.)"].) 
Defendants have not demonstrated the grievance is protected activity under Code of Civil 
Procedure § 425.16(e)(4). 

D. Fourth C/A – Defamation (Slander) Not Based on the Grievance 
 

Under Civil Code § 46, slander is a claim for defamation based on an oral publication that is 
false and unprivileged. (Civ. Code, § 46; Schmidt v. Foundation Health (1995) 35 Cal.App.4th 
1702, 1716.) " 'To establish a prima facie case for slander, a plaintiff must demonstrate an oral 
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publication to third persons of specified false matter that has a natural tendency to injure or that 
causes special damage.' " (City of Costa Mesa v. D'Alessio Investments, LLC (2013) 214 
Cal.App.4th 358, 375-376 [quoting Mann v. Quality Old Time Service, Inc. (2004) 120 
Cal.App.4th 90, 106].)  

Oral statements made to Mr. Clute in the presence of third parties on the private golf course on 
August 4, 2020 are the allegations on which the fourth cause of action are founded. (Compl. ¶¶ 
10-12, 36-43.) Defendants rely on their written grievance submitted to the country club on 
August 5, 2020 as the "protected activity" under the anti-SLAPP statute. (Memo. ISO Mot. p. 1, 
ll. 14-15 and 19-26.) The written grievance does not supply an essential element of this cause of 
action. They do not, and could not reasonably contend, that the alleged profanities and shouted 
allegations of stalking they made orally among the golf foursome on the private golf course of 
their private club was protected activity under any provision of Code of Civil Procedure § 
425.16(e). Neither the grievance nor any protected activity is the gravamen of the fourth cause 
of action or supplies an essential element of the claim. 

Conclusion – Defendants Have Not Satisfied Prong 1 

For the reasons set forth, Defendants have not met the required showing under Prong 1 that 
their grievance complaint to the country club on August 5, 2020 involved protected activity under 
any of the provisions of Code of Civil Procedure § 425.16(e). As to the fourth cause of action, 
they have also not demonstrated that the defamation cause of action alleging slander based on 
oral statement is based on a claim on which the gravamen of the cause of action is their 
grievance, or that their grievance supplies an essential element of that causes of action, which 
is an additional ground for denial of the motion as to the fourth cause of action. The motion is 
therefore denied. 

Procedural Note on Tabbing of Exhibits 

Though the exhibits to Mrs. Iler's declaration were tabbed, those attached to Mr. Iler's 
declaration were not. The parties are cautioned that exhibits must be tabbed with all filings 
under the applicable rules. (Cal. R. Ct. 3.1110(f)(3) and Local Civil Rule 3.42.) 

Defendants' Evidentiary Objections 

Clute Decl. p. 3, ll. 10-13 – sustained 

Clute Decl. p. 3, ll. 15-18 – overruled 

Clute Decl. p. 3, ll. 20-25 – overruled 

Clute Decl. p. 4, ll. 2-5 – overruled 

Clute Decl. p. 4: ll. 10-12 – first sentence overruled; second sentence sustained 

Clute Decl. p. 4, ll. 14-18 – overruled 

Clute Decl. p. 6, ll. 5-7 – sustained 

Clute Decl. p. 6, ll. 8-12 - sustained 
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 9.  TIME:  9:00   CASE#: MSC20-02325 
CASE NAME: GARAVENTA VS BINSWANGER 
HEARING ON MOTION TO/FOR STRIKE COMPLAINT FOR DAMAGES FILED BY 
SILVIO GARAVENTA JR 
* TENTATIVE RULING: * 
 

 Defendants’ Special Motions to Strike are granted in part and denied in part, as 

discussed below. 

Introduction 
 
The parties to this lawsuit are three siblings (and the husband and son of one of the 

siblings) who have been involved in a series of legal disputes since the last of their parents died, 
in 2015.  Those disputes have resulted in at least seven civil and probate actions in Contra 
Costa and Butte Counties. 

 
This latest lawsuit is by the second youngest sibling, Joseph Garaventa, for alleged 

violations of the Racketeering Influenced Corrupt Organizations Act (“RICO”) and state law 
claims, based on a threat of physical violence, and acts of mail fraud, wire fraud, or tax fraud. 

 
Defendants argue this lawsuit arises entirely from their actions in bringing and defending 

lawsuits involving Joseph and thus must be dismissed as an anti-SLAPP. 
 
Joseph argues that the protected activities mentioned in the complaint are only collateral 

or incidental, and have been deleted from a permissible amended complaint; and that what 
remains cannot be dismissed in the summary procedure afforded by the anti-SLAPP statute, 
Code of Civil Procedure section 425.16. 

 
For the reasons stated below, the court mostly agrees with Joseph.  Therefore, it 

declines to dismiss this lawsuit entirely and it grants defendants’ motion only in part. 
 
Background 
 
The court takes judicial notice of the existence and contents of Exhibits 1, 3 and 5 

attached to Request for Judicial Notice filed by defendant Silvo Garaventa, Jr.  In all other 
respects the court denies that request. 

 
The story of this case begins with a married couple, Silvio and Mary Garaventa, who – 

undoubtedly through intelligence, skill, and much hard work – amassed a conglomerate of waste 
disposal, recycling, and supportive companies that is apparently currently worth in the tens of 
millions of dollars, which their surviving children seem determined to waste and devalue through 
ever-escalating litigation.  The twelve companies comprising this conglomerate are listed in 
footnote 2 of the Complaint.  The court will refer to these twelve companies collectively as the 
Garaventa Companies. 

 
The facts are taken from the Complaint.  Silvio and Mary had five children, all of whom 

are now adults.  From oldest to youngest they are:  Silvio Garaventa, Jr.; Marie Louise Adler; 
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Louisa Binswanger; Joseph Garaventa; and Linda Colvis.  (For the sake of convenience, the 
court will refer to the siblings by their first names.)   

 
Silvio and Mary established a Family Trust to pass their assets to their children.  Silvio 

died in 1998 and Mary in 2015.  Upon Mary’s death, Louisa became the sole trustee of the 
Family Trust, the Trust owned 70% of the Garaventa Companies, and each child owned 6% 
(thus making up the other 30%).  A probate case regarding the Trust was filed on December 21, 
2015, in Contra Costa County, Case No. P15-02131.  After Mary’s death, Joseph was the CEO 
of the Companies.  

 
Disputes soon began.  The Trust called for Louisa, the trustee, to fund the children’s 

trusts and distribute the 70% interest in the Garaventa Companies entities held by the Trust.  
That would increase each child’s share in the Companies from 6% to 20% and the Trust’s share 
to 0%.  She has not done this, however, allegedly because it would end the high fees she earns 
as trustee and terminate her ability to help her son by hiring her son’s law firm, Hanson Bridgett, 
for legal work in excess of $1 million.  (¶ 11.) 

 
The Garaventa family owned a 1,000-acre duck club in Butte County, called Piper’s 

Patch.  As trustee, Louisa initiated proceedings in 2017 to sell it, getting a private offer from a 
strawman that she orchestrated in order to conceal that she was really trying to buy the property 
for herself and her husband.  Plaintiff exercised his right of first refusal under the Trust and sued 
her, Silvio, Jr., and Marie on February 21, 2018 in Butte County for anticipatory breach of a 
Tenancy in Common Agreement.  Joseph’s attempts to buy the duck club angered defendants.  
Joseph was finally able to buy the club in January 2019.   (¶ 12-16 and Ex. 1 to Silvio’s Request 
for Judicial Notice.) 

 
On May 31, 2018, Louisa used her 70% control over the Garaventa Companies to 

terminate Joseph as CEO in retaliation for his interfering with her plans for the duck club and his 
expressing concerns that she was improperly commingling Trust and Company funds.  (Louisa 
wanted the Companies to pay the Trust’s debts to the children, and Joe and Linda’s husband, 
Clark Colvis, objected.) (¶ 17.)  On July 23, 2018, Joseph filed a wrongful termination case 
against the Garaventa Companies in Contra Costa County, Case No. C18-01503.  (See Ex. 3 to 
Silvio’s RJN.)  That same day, he and Linda filed a breach of fiduciary duty case against Silvio, 
Louisa, and Marie in Contra Costa County, Case No. C18-01450.  (Ex. 5 to Silvio’s RJN.)  
Linda’s husband, Clark, filed his own suit against the Garaventa Companies on June 25, 2018 in 
Contra Costa County, Case No. C18-01289.  (Clark had been the CFO of the Garaventa 
Companies).   

 
On October 11, 2019, Joseph received a letter from an anonymous sender.  Joseph has 

not attached the letter, so its entire context is not clear, but he alleges it refers, at least in part, to 
an incident in March 2019 when gun shots were heard on the duck club property which, by then, 
he owned, or on an adjacent or included 100 acre parcel that he had previously given to Louisa 
and that she still owned.  Ostensibly, the letter was written by an owner of adjacent property 
who had unspecified complaints, but Joseph alleges defendants were behind it because there is 
proof that Louisa’s husband purchased the stamp that was used on the envelope.  The 
anonymous sender threatened “life-changing ramifications” if the sender’s demands were not 
met.  The letter continued, “As the father of Andrew, Steven and Katherine, you [Joseph] wish to 
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keep your children safe and protected.”  Joseph understood the letter to contain threats to his 
and his children’s life and physical well-being and that it was intended to weaken and terminate 
his resolve to maintain an ownership interest in the duck club and the Garaventa Companies 
and to oppose defendants’ management of the Trust and the Companies.  (¶ 19, 20.)   

 
The Trust owed estate taxes due to the estate’s being valued at over $11.5 million.  

Louisa was required to file an IRS Form 706.  The form that she filed was false in that it listed 
only a fraction of the true value of approximately $1 million in jewelry that was in Mary’s safe 
when she died.  (¶ 21-23.) 

 
While Mary was alive, the Garaventa Companies decided to establish their own, captive 

worker’s compensation insurance company, SMG Group, LLC.  Since June 2012, SMG has 
been owned by the four children who chose to participate, which included Joseph and Louisa.  It 
operated under a written operating agreement that was never signed.  Under that agreement, 
Joseph managed SMG and was the only authorized signer on its bank account, at Union Bank.  
However, in January 2020, defendants caused a fraudulent Statement of Information to be filed 
with the California Secretary of State naming Silvio, Jr. as the managing member.  Armed with 
that fraudulent Statement of Information, Silvio then went to Union Bank in early February 2020 
and had Joseph taken off the signature card.  Silvio then wrote a check to Louisa.  Union Bank 
has now frozen the account and filed an interpleader action wherein it seeks to deposit the $1 
million remaining balance into Court.  (¶ 23-26.)  

 
Based on these facts, the Complaint alleges three RICO and seven state law claims.  

The Complaint alleges the illegal racketeering consists of the anonymous letter, the fraudulent 
Form 706, and the fraudulent Statement of Information.  (¶ 30, 31, 37, 44.)  However, it also 
alleges the racketeering includes “retaliatory litigation,” that other wrongdoing includes depriving 
Joseph of funds to protect and defend his interests, and that the damage includes the risks and 
costs associated with the litigation started by defendants and the lack of finality associated with 
the litigation.  (¶ 10 (p. 4, lines 2-3 and 10-11); ¶ 30 (p. 9, line 12), ¶ 31 (p. 9, lines 20-22), ¶ 41 
(p. 11, lines 7-8); ¶ 47 (p. 12, lines 10-11); ¶ 60 (p. 15, line 13).) 

 
Defendants argue that these latter allegations show this action arises from protected 

activities and that it must be dismissed because it is barred by California’s litigation privilege and 
a similar federal rule, called the Noerr-Pennington doctrine. 

 
Plaintiff’s arguments were summarized at the outset of this ruling.   
 
Discussion 
 
A complaint may not be amended after an anti-SLAPP motion is filed to delete 

references to protected activity.  (Salma v. Capon (2008) 161 Cal.App.4th 1275, 1280, 1294.)  
Courts have ruled that permitting the motion to be evaded in this manner would undermine the 
speedy dismissal remedy contained in CCP § 425.16.  (Ibid.)   
 

Plaintiff fails to cite any authority stating that an amendment after the motion is filed is 
permissible just because the amendment was filed in response to the demurrer of a different 
defendant.  To the contrary, that intervening act threatens the evils that any right to amend 
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would entail – a delay in speedy dismissal and increased costs in the meantime.  
 
The court finds no force in the argument that the defendants here may have adopted a 

coordinated strategy of having one defendant lead with the special motion to strike and the 
second quickly follow with the demurrer.  Plaintiff fails to establish what is wrong with that even if 
it is true.  The amendment does not moot defendant’s motion.  The court therefore proceeds to 
discuss the merits. 

 
The parties have well briefed the rules regarding anti-SLAPP special motions to strike, 

so the court will not repeat them at length here. 
 
The court’s first step is to determine whether defendant has established that the 

challenged litigation arises from defendant’s protected activity.  (Sheley v. Harrop (2017) 9 
Cal.App.5th 1147, 1161.)  However, it is not enough to establish that the lawsuit was filed in 
response to or in retaliation for a party's exercise of the right to petition.  Rather, the claim must 
be based on the protected petitioning activity. (Id. at 1161-1162.)   

 
Here much of the Complaint is not based on protected activity.  Rather, it is based on the 

sending of a letter threatening physical violence, the filing of false tax forms, and the filing of a 
false Statement of Information with the California Secretary of State.  Defendants do not argue 
that any of these involve protected activities. 

 
However, the Complaint also directly alleges that part of defendants’ scheme is 

“harassing litigation,” “retaliatory litigation,” and a plot to deprive Joseph of the resources to 
legally protect and defend his rights.  (¶ 10, 30, 31.)  Thus, in part, it is based on protected 
activity.  (See Sheley, supra, at 1165-1167 (similar dispute between the heirs of a business 
owner, where the cross-complainant heir alleged that the other heirs managing the business 
paid themselves excessive salaries, failed to make pro rata distributions and converted 
corporate assets by filing and maintaining a frivolous lawsuit against the cross-complainant; 
court struck the latter allegations, holding that protected litigation activity included both filing the 
allegedly frivolous lawsuit and using the contested funds to pay for it).)   
 

In such a “mixed” claim, the court has two options:  conclude the allegations concerning 
protected activity are merely “incidental” or “collateral,” (that is, that they provide context without 
supporting a claim for recovery), or that they are not.  In the former case, the court denies the 
motion.  In the latter, it goes to the second step and, if it grants the motion, strikes the 
allegations concerning protected activity while leaving intact the allegations regarding 
nonprotected activity.  (See Id. at 1165, 1167.)   

 
The court cannot conclude the protected activity alleged here is merely incidental.  

Plaintiff sues defendants, in part, for conducting retaliatory litigation and spending money he is 
entitled to as a trust beneficiary to pay for that litigation.  He seeks damages for both the 
protected and the nonprotected activity.  (See, e.g., ¶ 31, 32, 38, 41, 47, 49, 52, 54, 55, 60.)  
The allegations referring to protected activity do not merely provide background or context.  
Further, proceeding to the second step, it is clear that if only the protected activity had been 
alleged, plaintiff could not win his case because of the Noerr-Pennington doctrine and Civil 
Code section 47.  Therefore, the allegations concerning the protected activity must be stricken. 
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Conclusion 
 
Based on all the above, the court rules as follows: 
 
1.  The following language is to be stricken from the original and any subsequent 

complaints: 
 

a. On page 4, line 2, in paragraph 10, after the words “As part of this scheme, 
Defendants,” the words “have subjected Plaintiff to harassing litigation financed 
by the Garaventa Entities, and”; 
 

b. The last sentence of paragraph 10, which starts with the words “Defendant 
Louisa,” and ends with the words “and Family Trust” and mentions a plot to 
deprive Plaintiff of funds for litigation; 

 
c. The words “retaliatory litigation” in paragraph 30 and 60; 

 
d. The words in paragraph 31 beginning with the words “as well as the risks and 

costs” and ending with the words “lack of finality associated with such litigation”; 
 

e. Those same words in paragraph 41 and 47. 
 

The court makes one final observation. The way to put an end to the disputes between 
these sets of parties is not to keep elevating the stakes by retooling old allegations as new legal 
theories and filing serial lawsuits, but to collect all claims in as few cases as possible and finally 
settle them or litigate them to judgment.  Any new claims based on conduct that occurred before 
this case was filed on November 16, 2020 should be brought by way of amended complaints in 
one or more cases already filed; and  any claims based on conduct after that date should be 
brought, if at all possible, by way of a supplemental complaint under CCP § 464.  Numerous 
lawsuits have already been filed by these parties.  In the context of this family dispute, more is 
not better. 
 
 

  

10.  TIME:  9:00   CASE#: MSC20-02325 
CASE NAME: GARAVENTA VS BINSWANGER 
HEARING ON MOTION TO/FOR JOINDER OF BINSWANGER DEFTS TO MTN TO 
STRIKE FOR D FILED BY LOUISA V. BINSWANGER, WALTER BINSWANGER II 
* TENTATIVE RULING: * 
 
 See line 9. 
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11.  TIME:  9:00   CASE#: MSN20-1931 
CASE NAME: GEICO CASUALTY COMPANY VS WEST 
HEARING ON PETITION TO CONFIRM CONTRACTUAL ARBITRATION AWARD ( 
FILED BY GEICO CASUALTY COMPANY) 
* TENTATIVE RULING: * 
 
The petition is denied without prejudice due to a failure to file a proof of service. 

  

12.  TIME:  9:00   CASE#: MSN21-0097 
CASE NAME: IN RE: THE MATTER OF ETHAN RUD 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The minor’s compromise is approved. The court will sign the order provided. 

  

13.  TIME:  9:00   CASE#: MSN21-0107 
CASE NAME: GEICO GENERAL INSURANCE COMPAN 
HEARING ON PETITION TO CONFIRM CONTRACTUAL ARBITRATION AWARD ( 
FILED BY CEICO GENERAL INSURANCE COMPANY) 
* TENTATIVE RULING: * 
 
 Hearing off calendar. Dismissal sent for filing.  

  

14.  TIME:  9:00   CASE#: MSN21-0137 
CASE NAME: SWIFT FINANCIAL LLC VS NIPIT & 
HEARING ON PETITION TO/FOR CONFIRM CONTRACTUAL ARBITRATION AWARD 
FILED BY SWIFT FINANCIAL, LLC 
* TENTATIVE RULING: * 
 
 The petition is denied without prejudice due to a failure to file a proof of service. 

  

 ADD ON 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   03/10/21 

 
 

- 17 - 

15.  TIME:  9:01   CASE#: MSC17-02127 
CASE NAME: STOREY VS NELSON 
HEARING ON RE-HEARING ON HOMESTEAD EXEMPTION ( ENFORCEMENT OF 
JUDGMENT ) 
* TENTATIVE RULING: * 
 
Parties to appear via Court Call or in person. The court notes that the homestead exemption 
was significantly increased on January 1, 2021 and the $75,000 exemption utilized by the court 
needs to be revised, likely to $600,000. See CCP 704.730. 
 

 


